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Jake Stephens 

Case Manager  National Infrastructure  
(Environment) 
Temple Quay House  
Temple Quay   
Bristol   
BS1 6PN  
 
14 February 2024 
 
Dear Mr Stephens, 

EN070007 HyNet Carbon Dioxide Pipeline  

This document has been prepared by Liverpool Bay CCS Limited (the Applicant) and relates 
to the Application for a Development Consent Order (DCO) that has been submitted to the 
Secretary of State (SoS) for Energy Security & Net Zero (DESNZ) under section 37 of the 
Planning Act 2008. 

d 31 January 
2024. The Applicant notes that the majority of items seek confirmation from the interested 
party rather than the Applicant, and the Applicant provides the following short submission 
only as confirmation of its understanding in relation to those items. 

CADENT GAS LIMITED  

The Applicant confirms that the side agreement has been completed and the Protective 
Provisions as set out in Schedule 10, Part 5 of the DCO have been agreed. Cadent Gas 
Limited have removed their objection, and the Applicant understands that this has been 
confirmed via email directly to the SoS on 02 February 2024.  

THE CANAL AND RIVER TRUST  

The parties have continued to progress negotiations for a voluntary land agreement 
however that agreement is not yet concluded. The Applicant has made a number of 
concessions during the week commencing 12 February 2024 with the goal of agreeing the 
commercial terms for a land agreement as swiftly as possible. Having made such 
concessions, the Applicant believes the commercial offer is fair and reasonable. The 
Applicant considers that the position remains as set out in the Deadline 7 update on DCO 
drafting [REP7-294] that the protective provisions are not fully agreed, but that the only 
point not agreed on is restriction of Compulsory Acquisition powers. The Applicant cannot 
agree to the restriction on use of compulsory powers unless and until the land agreement is 
in place. To restrict these powers without an agreement in place would create a ransom 
situation and create risk to the delivery of the NSIP. 

Registered Office  
Liverpool Bay CCS Limited 
Eni House, 10 Ebury Bridge Road 
London SW1W 8PZ 
Tel: +44 (0) 20 7344 6000 
Fax: +44 (0) 20 7344 6044 
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 of 
31 January. This is the first response the Applicant has received from Welsh Water since 
May 2023 and Welsh Water has suggested that rather than complete the draft previously in 
circulation between the parties, they wished to start from a new version. The Applicant 
advised that it does not consider it appropriate or practical to restart protective provisions 
discussions entirely anew at this stage. The Applicant notes that it engaged with Welsh 
Water during Examination and sought to agree provisions to the extent that, as far as the 
Applicant was aware, only 2 points of definition (easement distances for crossings and the 

 discussion.  

The Applicant is happy to continue working with Welsh Water to agree reasonable 
amendments to the provisions contractually under paragraph The provisions of this 
Part have effect unless otherwise agreed in writing between the undertaker and Welsh 
Water , but does not consider it necessary to amend the DCO as before the Secretary of 
State. The Applicant considers it reasonable that the provisions it has included in the draft 
DCO are included in the Order given that Welsh Water had a considerable period to 
comment on those and failed to do so. 

The version included by the Applicant aligns with the standard protections for water and 
sewerage undertakers. The Applicant accordingly submits that no serious detriment can 
arise as all the standard protections are in place. 

ENVIRONMENT AGENCY 

The Applicant has continued to engage and discuss commercial terms for a voluntary land 
agreement with the Environment Agency and considers the points of difference between the 
parties to have been narrowed since the close of examination. The Applicant considers that 
the remaining points are resolvable and continues to engage positively with the 
Environment Agency on these points. All matters raised by the Environment Agency prior to 
the date of this letter have been responded to by the Applicant who awaits a response from 
the Environment Agency. The Applicant has been chasing for a response and considers its 
commercial offer to be a fair and reasonable one. 

ENCIRC LIMITED 

Document Reference: D.7.1.16) included in Appendix B, 
Document Reference: D.7.70) which was jointly 

prepared by Encirc Limited and the Applicant. This sets out at items 1.1.8 and 1.1.9 the 
jointly held intent to continue engagement and resolve open points. 

The Applicant can confirm that since the update in December 2023, the parties have met on 
multiple occasions and have agreed a basis for engagement and are in the process of 
establishing further detailed meetings to progress towards agreeing Heads of Terms and 
subsequent real estate agreements, and any necessary protective provisions and side 
agreements. 
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EXOLUM PIPELINE SYSTEMS LIMITED

The parties have now agreed the drafting of the protective provisions. Minor amends to the 
version as submitted by the Applicant are required to reflect that agreement. The 
amendments are shown as track changes in Appendix A. All of the three changes (to     
paragraphs 253, 256 and 294) are as shown in Rule 17 request 
for further information [REP9-012].

Paragraph Change(s)

253.  (1) Regardless of any other provision in the Order or anything shown on the 
land plans or if the Order covers any Premises or interest in any land in which any 
Apparatus is placed or over which access to any Apparatus is enjoyed:

(a) The undertaker must not, otherwise than by agreement with Exolum, 

(b) Where the undertaker acquires the freehold of any land in which Exolum 
holds an interest, the undertaker must afford to or secure for Exolum such 
rights in land in substitution for any right which would be extinguished by that 
acquisition (the replacement rights). These replacement rights must be 
granted upon substantially the same terms and conditions as the right to be 
extinguished, unless otherwise agreed between the undertaker and Exolum, 
and must be granted or put in place contemporaneously with the 
extinguishment of the right which they replace;

256 Where the undertaker takes temporary possession of any land or carries out 
survey works on land in respect of which Exolum has an easement, right, asset, 
interest, Apparatus or Premises:

(a) where reasonably necessary, and provided that all health and safety 
requirements are complied with, including any requirements applicable to the 
undertaker under the Construction, Design and Management Regulations 
2015, Exolum may exercise its rights to access such land:

294 Paragraph deleted.

NETWORK RAIL (ENGLAND AND WALES)

The Applicant confirms that the framework agreement that was agreed at the end of 
Examination has been signed and completed. The parties continue to progress on the other 
agreements however these will not all be fully completed until there is a detailed design, and 
it was not the intention of the Applicant to imply that these were required ahead of DCO 
determination. It is entirely normal for these detailed agreements to be completed at a later 
date. The protective provisions were confirmed by Network Rail to be agreed as 
demonstrated in the email from Network Rail (Eversheds Sutherland LLP on behalf of 
Network Rail) to the Applicant dated 20 September 2023 which was submitted by the 
Applicant as Appendix 8 to the 
information [REP9-012].
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NATIONAL GRID ELECTRICITY TRANSMISSION PLC 

The Applicant can confirm in respect of National Grid Electricity Transmission plc that the 
relevant Protective Provisions contained at Schedule 10, Part 3 of the Applicant's draft DCO 
are not agreed, and their objection therefore remains in place. 

We can confirm, however, that good progress has been made on negotiations to resolve the 
objection and that only one issue remains between the parties which, the parties are 
working expeditiously to resolve. This issue is administrative in nature, rather than technical, 
and has no effect on the ability of the Protective Provisions to protect assets or exclude the 
creation of any statutory detriment. 

NATIONAL GAS GRID PLC 

The Applicant can confirm in respect of National Grid Gas plc that the relevant Protective 
Provisions contained at Schedule 10, Part 4 of the Applicant's draft DCO are not agreed, 
and their objection therefore remains in place. 

We can confirm, however, that good progress has been made on negotiations to resolve the 
objection and that only one issue remains between the parties which, the parties are 
working expeditiously to resolve. This issue is administrative in nature, rather than technical, 
and has no effect on the ability of the Protective Provisions to protect assets or exclude the 
creation of any statutory detriment. 

NATIONAL HIGHWAYS 

The Applicant had understood that the parties had made considerable progress on a 
commercial agreement, however, in the week commencing 5th February 2024 National 
Highways abruptly adopted the position that the agreement would be conditional upon the 
Applicant the SoS in writing, by the deadline of 23:59 on 14 February 2024, that it 
no longer requires powers of compulsory acquisition or powers of temporary possession in 
respect of land owned by NH (in particular those plots which form part of the SRN), and 
relatedly inviting the SoS to exclude those plots from the Order in the event that the SoS 

there was no realistic prospect of it being completed by the deadline quoted, the Applicant 
could not and does not agree to this request.  

This was a change in position by National Highways which it must know would not be 
acceptable as it would put the Applicant in a ransom position due to the voluntary 
agreement not yet being in place. Given  to date 
(submitting to the Examination that land rights are not required because the New Roads and 
Street Works Act applies but continuing to negotiate land rights) and the unreasonable 
positions taken (such as submitting to the Examination that no land agreement will be 
completed unless the unreasonable National protective provision drafting is 
imposed [REP8-038]), the Applicant considers that the degree of risk in not seeking 
compulsory powers and being reliant on reaching agreement with National Highways without 
the potential of recourse to such powers is unacceptable to it.  
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The Applicant submits that National Highways would not consider it reasonable to be put in 
such a ransom position when it is acting as a DCO promoter and is therefore acting 
unreasonably towards the Applicant. The Applicant has been and is willing to agree a 
prohibition on use of compulsory powers in the voluntary agreement. The Applicant 
remains happy to proceed on that basis which would adequately protect National 
Highways. The Applicant has never agreed to request that the Secretary of State amend 
the DCO and has not, for example, prepared updated land plans, as such a request was 
never raised in discussion before week commencing 5th February 2024 and is not agreed.  

The Applicant therefore notes that it is still seeking compulsory powers as set out during 
Examination and objects to any request from National Highways for such powers not to be 
included. The powers sought remain necessary to ensure that the NSIP is deliverable as no 
voluntary agreement is yet in place (although the Applicant continues to try to agree this). 
Further, the Applicant submits that sudden and unreasonable demand 
that the voluntary agreement be made conditional on the Applicant placing itself in a ransom 
position further demonstrates why the powers sought are necessary and justified. 

The Applicant submits that the considerable policy support for the Application which 
underpins the need for certainty that the project can be delivered and that this can be done 
within the short timescales set out by Government for Track 1 projects. The Applicant also 
notes that there is recent precedent for the granting of compulsory powers over statutory 
undertaker land in order to secure delivery certainty and where the undertaker objected to 
such powers being granted and asserted they would result in serious detriment and its 
position is therefore not unreasonable (Secretary of State decision letter on the Thurrock 
Flexible Generation Plant DCO, 16 February 2022, paragraph 7.10 regarding grant of 
compulsory powers over the statutory undertaking of the Port of Tilbury). 

The parties remain some considerable distance apart on the protective provisions. The 
Applicant maintains its position on the protective provisions as set out in Examination (in 
particular Comments on Submissions Received at Deadline 5 [REP6-035] 
Appendix A, Applicant
[REP7-290],  [REP8-037] and Response to 
Rule 17 request for further information [REP9-012]
Counsel [REP8-038], that the National Highways drafting is unnecessary, disproportionate 
and unreasonable, and 
credible case has been made by National Highways that serious detriment would arise 
under the DCO, however even if that were to be considered a risk the draft protective 
provisions submit
undertaking. 

PEEL NRE LIMITED 

The Applicant confirms that the Commercial Framework Agreement has been signed and 
entered into, and the Protective Provisions as set out in Schedule 10, Part 14 of the DCO 
have been agreed. Peel NRE Limited have removed their objection, and the Applicant 
understands that this has been confirmed via email directly to the SoS.  
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UNITED KINGDOM OIL PIPELINES LIMITED 

The Applicant understands that the protective provisions are agreed in the form submitted at 
Deadline 9 [REP9-012] and it is understood by the Applicant that the objection was 
accordingly resolved. 

WALES AND WEST UTILITIES 

The Applicant understand that protective provisions were agreed, and it is understood by the 
Applicant that the objection is accordingly resolved. This is set out within the SoCG signed 
by Wales and West Utilities [REP8-023]. 

 

 

 

Yours sincerely,  

Martin Currie 
Director, Liverpool Bay CCS Limited 
 
 
 
 
 
 
 
 



 

 

 

 

  
























